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OFFICE OF" THE GENI;:RAI. COUNSEL

Ms. Kristine Schmidt
Technical Advisor to Commissioner Brownell

JUN,D.,2m

Dear Kristine,

1 understand that you have a~cepted a position with Xcel Energy in Minne~P?lis,
and that you have asked for guidance with respect to any post-e~ployment rest~lC~lons
that may apply to you. You serve as GS-15 Technical AdvIsor to ComnusslOner
Brownell and will depart from the Commission on June 9, 2006. I understand that you
have not served in a supervisory position during your career at the Commission .

.•..

One principal restriction applies to you, the General Lifetime Ban.

The General Lifetime' Ban

Congress has enacted a criminal provision that imposes a lifetime ban on certain
activities by former federal employees. 18 U.S.C. ~ 207(a)(1). This provision prohibits
you from: (a) representiOg another person. (b) through communication or appearance~
(c) before a federal department. agency or court, (d) with the intent to influence the
federal entity. (e) in connection with:

(l) any particular matter involving a specific party or parties;

(2) in which you participated personally and substantially as a
government employee; and

(3) in which the United States is a party or has a direct and
substantial interest.

Several elements of this provision might be of particular relevance to your
situation. First, your participation in the matter at the Commission must have been
"personal and substantial." Personal and substantial participation includes providing
advice or otherwise contributing materially to a decision or policy; drafting decisions,
orders or substantive memoranda; and reviewing the drafting of these documents. It also
includes participating in litigation or settlement negotiations and personally directing the
activities of subordinates perfonning any of these functions.

Second, the provision bars only representational activities before the United States
on t?ehalf of another person. This includes written and oral communications, and
appearances made by you with the intent of influencing the United States. It does not
include advising others who may participate in such representational activities. Nor does
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it include representational activities before the Congress and its staff. Finany, the
prohibition applies only to "particular mattersll involving "specific parties." p~icular
matters include investigations, contracts, claims, applications, requests for rulmgs .or
other determination, and any judicial or other proceeding that involves an adversanal
elenlent. Rulemakings, legislation, the formulation of general policy l standards, or
objectives and other actions of general application usually are not particular matters. The
United States must be a party or have a direct and substantial interest in the matter for the
restriction to apply.

The Commission has a separate regulation regarding appearances before the
Commission hy former employees that prohibits post-employment participation in
matters at the Commission, including rulemakings, in which the employee was personally
and substantially involved while at the Commission. See 18 C.F.R. 9385.2103(a). In
determining whether two situations are part of the same matter for this purpose, one must
consider all relevant factors, including the amount of time that has elapsed and the extent
to which the situations involve the same basic facts or issues and the same or related
parties.

Other Considerations

The prohibitions above do not apply to post.employment appearances or
communications on behalf of the United States; communications or appearances before

',-----, members of Congress or their staffs; purely social contacts; communications between you
and others who may represent another person in any formal or informal appearance
before the United States; or requests for publicly available information. To avoid
particular troublesome situations, I urge you to seek my advice whenever you consider
participating in a matter that may be related to an action in which you participated or
which you supervised while with the government. I can then advise you in a specific
factual context.

In any post-employment activity, whether representational or consultative~ you
may not disclose non-public factual information that came to you through Commission
employment, and may not otherwise make use of such information for financial gain. See
5 C.F.R. ~ 2635.703. You should also consider the cannon of ethics of any professional
association to which you may belong to detennine whether any other prohibitions apply
to you.

In addition to the limits on your post-employment activity, you may also be
subject to the restrictions of 18 U.S.C. ~ 203t which makes it a crime for anyone to
receive compensation for representational services performed before government
agencies "personally or by another ... at a time when [he] is an officer or employee II of
the government. In other words, if your compensation in your new position at some point

\ •...../ includes profit sharing, you cannot accept any profits that were generated from
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govenunent-related work perfonned by your new employer during the time you were a
government employee.

I am enclosing copies of the Commission's regulation governing appearances by
fanner employees and examples of post-employment conflicts of interest prepared by the
Office of Govenunent Ethics. I hope this infonnation is helpful to you. Please feel free
to contact me at (202)502-8144, if you have any questions.
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Lawrence D. Crocker, III
Associate Genetal Counsel
General & Administrative Law
Designated Agency Ethics Official
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